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COURT OP APPEALS OP NEW YORK. 
Rice v. Butler. 

Nov. 21, 1899. 

Infants' Contbacts — Repudiation of cash purchase. Where an infant purchases 
a bicycle, paying part of the price in cash, and other installments subse- 
quently, the seller retaining title until full payment should be made, she can- 
not repudiate the transaction and recover the payments made, without re- 
turning the article and making compensation for its deterioration in value 
while in her possession. 

The opinion states the facts. 

Haight, J., delivered the opinion of the court. 

The appeal in this case is based upon the certificate of the Appellate 
Division to the effect that questions of law are involved which ought 
to be reviewed by this court. The action was brought in the Muni- 
cipal Court of Syracuse to recover the sum of $26.25, paid by the 
plaintiff, a minor seventeen years of age, upon a contract for the pur- 
chase of a bicycle. The contract price was $45; $15 were paid upon 
the execution of the contract, and the remainder was to be paid in 
weekly installments of $1.25. The plaintiff purchased the wheel in 
June, and used it until about the 20th of September, and then re- 
turned it to the defendant, asserting that she had been defrauded, and 
demanded repayment of the amount that she had paid upon the con- 
tract. The defendant took the wheel, but refused to return the money, 
claiming that the use of the wheel and its deterioration in value ex- 
ceeded the sum paid. Upon the trial evidence was submitted on be- 
half> of the defendant tending to show that the use of the wheel and 
its deterioration in value equalled or exceeded the amount that had 
been paid upon the contract. The trial court found in favor of the 
defendant, thus establishing the fact that there had been no fraud on 
the part of the defendant in making the contract. 

It is now contended that the contract was executory, and that, being 
such, the plaintiff had the right to rescind, and recover back the 
amount paid. The Appellate Division appears to have taken this 
view of the case, and has reversed the judgment. The question thus 
presented may not be free from difficulty. There are numerous au- 
thorities bearing upon the question, but they are not in entire har- 
mony. We have examined them with some care, but have found 
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none in this court which appears to settle the question now presented. 
We, consequently, are left free to adopt such a rule as in our judg- 
ment will best promote justice and equity. The contract in this case 
in its entirety must be held to be executory; for, under its terms, pay- 
ments were to mature in the future, and the title was only to pass to 
the minor upon making all of the payments stipulated; but, in so far 
as the payments made were concerned, the contract was it a sense ex- 
ecuted, for nothing further remained to be done with reference to those 
payments. Kent, in his Commentaries (volume 2, p. 240), says: "If 
an infant pays money on his contract, and enjoys the benefit of it, and 
then avoids it when he comes of age, he cannot recover back the con- 
sideration paid. On the other hand, if he avoids an executed contract 
when he comes of age, on the ground of infancy, he must restore the 
consideration which he had received. The privilege of infancy is to 
be used as a shield, and not as a sword. He cannot heve the benefit 
of the contract on one side without returning the equivalent on the 
other." 

In the case of Gray v. Lessington, 2 Bosw. 257, a young lady dur- 
ing her minority had purchased a quantity of household furniture, 
paying about half of the purchase price, and had given her note for 
the balance. She subsequently rescinded the contract, and sought to 
recover the amount that she had paid. She had had the use of the 
furniture in the meantime, and it was held that she must account for 
its deterioration in value. "Woodruff, J., in delivering the opinion of 
the court, says: "When it becomes necessary for an infant to go into 
a court of equity to cancel her obligations, or regain the pledge given 
for their performance, seeking equity, she must do equity. Making 
full satisfaction for the deterioration of the property, arising from its 
use, is doing no more. Presumptively, she has derived from the use 
of the property a profit or benefit equivalent to such deterioration." 

In the case of Medbury v. Watrous, 7 Hill, 110, an action was 
brought by an infant to recover for services performed, of the value 
of $70. The defense was that the work was done in part performance 
of a covenant to purchase of the defendant a house and lot for the 
sum of $600. He had not entered into the possession of the house and 
lot, and had received no benefits from the purchase. It was held that 
he could rescind the contract, and, having received nothing under it, 
he could recover upon a quantum meruit for the work performed. 
Beardsley, J., in delivering the opinion of the court, refers to the rule 
laid down by Chancellor Kent, and then to the case of Holmes v. 
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JBlogg, 8 Taunt. 508, and says, with reference to the later case: " It 
was not shown what had been the value of the use of the premises 
demised while the infant remained in possession. If that was less than 
the sum paid by him, it may- well be that he ought to have recovered 
the difference." 

It will thus be seen that the cases to which we have alluded recog- 
nize the principle which we think ought to be applied to this case, and 
that is that the plaintiff, having had the use of the bicycle during the 
time intervening between her purchase and its return, ought, in justice 
and in fairness, to account for its reasonable use or deterioration in 
value. Otherwise, she would be making use of the privilege of in- 
farcy as a sword, and not as a shield. In the absence of wanton in- 
jury to the property, the value of the use would be deemed to include 
the deterioration in value,- and, under the evidence in this case and as 
found by the trial court, the use equalled the sum paid. Our atten- 
tian has been called to the cases of Pyne v. Wood, 145 Mass. 558, 14 
N. E. 775, and McCarthy v. Henderson, 138 Mass. 310; but we think 
the rule suggested by us is more equitable, and that they should not 
be followed. The judgment of the Appellate Division should be re- 
versed, and that of the trial and county court affirmed, with costs, 
and the second, third, and fourth questions certified to us answered in 
the affirmative. An answer of the first question is not deemed neces- 
sary, further than intimated in the opinion. All concur. 

Judgment reversed, etc. 

NOTE.— When an infant repudiates his contract, he is, by the better authority, 
required to restore the consideration received only when he has it, or its proceeds. 

But it is to be observed, that even where the latter condition obtains, he is not 
required to restore it as a condition precedent to his right of repudiation. Upon dis- 
affirmance, the title to the consideration merely revests in the other party, who 
may reclaim it by suit or otherwise. The cases are collected in note to 18 Am. 
St. Rep. 688-694. 

The case of Macgreal v. Taylor, 167 U. S. 688, affords an excellent illustration 
of the principle that the infant must return so much of the consideration as he 
possesses, even though it does not remain to him precisely in the form in which 
he received it — e. g. where he has it in the form of benefits to his real estate by 
the discharge of incumbrances thereon, out of money which he has borrowed, 
and the repayment of which he seeks to avoid by the plea of infancy. 

Like almost every other question in the law of infants' contracts, the question 
whether an infant must at all events return the consideration received, upon the 
disaffirmance of a cash purchase made by him, is not settled — the authorities being 
decidedly inharmonious. 

Some authorities apply the ordinary principle, making no distinction between 
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a contract in which the infant pays cash, and where he purchases on credit. These 
authorities permit the infant to disaffirm, and recover the purchase money paid, 
without returning the consideration, unless he has it. 

Other authorities, as in the principal case, refuse to permit him to disaffirm in 
such case, where he has enjoyed the consideration, unless he actually account for the 
consideration — and, if this cannot be restored, he cannot disaffirm and recover the 
money paid. 

The former rule has the merit of conformity to the general doctrine governing 
infants' contracts, but is extremely harsh and inconvenient. A rule which would 
permit a youth of twenty to order soda water, pay for it, drink it, and imme- 
diately demand his money back— or to hire a livery team, paying cash in advance, 
and, after returning from a pleasure drive, at once reclaim his money of the livery- 
man, iX the peril of a suit upon refusal — seems intolerable. Such a rule would 
practically give infants free passage on all public conveyances — or else require 
common carriers to exclude them as passengers, unless accompanied by adults who 
assume responsibility in the payment of their fares. 

Where an infant has purchased goods or enjoyed the services of another on 
credit, it is no hardship on the other party to have his recovery defeated by a plea 
of infancy. He should not have credited the infant. But when the infant pays 
cash, in the usual course of trade, the practical situation is clearly different. 

The true principle here has never been satisfactorily worked out by the courts, 
and it is impossible to speak dogmatically on the subject. As the remedy of the 
infant in such case is on an implied assumpsit for money had and received, the 
equitable nature of this action would justify the application of the equitable prin- 
ciple which requires restoration at all events, before allowing a recovery of the 
money paid by the infant. 

As favoring the rule that an infant, after wasting or consuming the considera- 
tion, may repudiate a cash purchase and recover the amount, without making com- 
pensation for the consideration received, see Whiicombev. Joslyn (Vt. ), 31 Am. 
St. Rep. 678; McCarthy v. Henderson, 138 Mass. 310 ; Payne v. Wood, 145 Mass. 
558; Johnson v. Northwestern Life Ins. Co. (Minn.). 57 N. W. 934; Lemmon v. 
Beernan (Ohio), 15 N. E. 477. 

The English authorities are opposed : Holmes v. Blogg, 8 Taunt. 508 ; Ex parte 
Taylor, 8 De Gex, M. & G. 254 ; Everett v. Wilkins, 29 L. T. 846; Valentini v. 
Canali, 24 Q. B. Div. 167. 

The opposing American authorities axe collected in 18 Am. St. Rep. 683-686. 
The principal case is directly in point, and follows the English rule. 



